HOWA DEPARTMENT OF NATURAL RESOURCES
ADMINISTRATIVE CONSENT ORDER

IN THE MATTER OF:

~SAM LEE ADMINISTRATIVE CONSENT ORDER
Clinton County, IA NO. 2009-AFO-03

T  Sam Lee
2597 212" Avenue
DeWitt, lowa

I. SUMMARY
This adminislrative consent order is entered into between the Iowa Department of
Natural Resources (IPNR} and Sam Lee for the purpose of tesolving waler quality violations.

In the interest of avoiding litigation, the parties have agreed lo the provisions below.

Queslions regarding this admimstrative consent order should be directed to:

Relating to technical requirements: Relating to legal requirements:

Bert Noll, Field Office 3 Kelli Book, Attorney for the DNR
Iowa Department of Natural Resources lowa Department of Natural Resources
1023 West Madison Stroet 7900 Hickman Road, Suite 1
Washington, lowa 52353- Urbandale, lowa 50322

Phone: (319) 653-2135 Phone: 515/281-8563

Payment of penaliy to:

Director of the Towa DNR

Wallace Statc Office Building

502 East Ninth Street

Des Moines, Towa 30319-G034

H. JURISDICTION

This administrative consent order is issucd pursuant to the provisions of lowa Code
section 45513.175(1}, which authorizes the Director to issue any order necessary lo secure
compliance with or prevent a violaiion of lowa Code Chapler 455B, Division 11, Part 1 and
[owa Code Chapler 459 and the rules adopted or perinits issued pursuant thereto and Iowa
Code section 4558.109 and 567 lowa Administrative Code (IAC) Chapter 10, which
authorize the Director fo assess administrative penalties.

gy Yy,
09 S0
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ADMINISTRATIVE CONSENT ORDER

IL.

ISSDED TO: SAM LEE

STATEMENT OF FACTS

1. sam Lee owns a hog confinement facility in Clinton County, Sharon
Township, Section 12. According to an MMP (Manure Management Plan) submitted in
2003, the site had capacity for 1600 head of finishers. It was later determined that the
buildings were built pre 1985 and therefore the site is not required to submit an MMP to the

DNR.

2, On August 18, 2008, DNR Field Office 6 reccived an anonymous complaint
stating there was a manure spill at a hog facility in Clinton County, Sharon Township,
Scetion 12, Environmental specialists Brian Lee and Bert Nol investigated the complaint
and [earned that the facility was owned by Sam Lec. Mr. Noll contacted Mr. Lee by
telephone to acquire permission to enter the site. Mr. Loc stated he was not aware of any
spills al the site but that he does not visil the site often. Mr. Lee instrucied Mr. Noll to
contact Terry Harmon, site manager, for further assistance. Brian Lee and Mr. Noll
investigaled the site and observed the building pits full and overflowing with manure, The
leaking manure flowed into the tributary to Prairie Creek below the building site. Mr. Noll
observed several swaths of dead grass leading to the creek and several dead trees where the
manure eventually settled and began to enter the cregk. The weather had been dry for some
time so manure was not actively flowing into the creek at the time of the investigation. Mr,
Harmon stated the reasons for the manure releases were broken plastic pump out tubes and
broken watcr lines. Mr. Noll informed Mr. Harmon ihat the manure was to be contained at
all times hetween periods ol application and that he needed to collect all manure possible and
pump the pits down to 2 level where they would not discharge. Mr. Harmon indicated that he
would begin cleanup immediaiely Brian Lee and Mr. Noll collected field and lab samples
upstream from the creek at the source of the discharge and downstream of the point of entry
of manure. "The ficld and lab resulis were as follows:

Field Samples Ammonia Dissolved pH Temperature
__Oxygen
Upstream 1.2 8-10 7 74
source 1 ] 7-8 63
Downsiream =10 4 9 63
Lab Samplcs Riochemical Fecal (/100m)) Total Ammonia
Oxygen Suspended (mg/L)
Demand Solids (mg/l.)
. {mg/L)
Upstream =2 3,300 B 3
Source 350 1,800 10 26
Downstream 250 12,000 270 16
3. On August 20, 2008, Mr. Noll contacted Mr. Harmon 1o check on the progress

of cleanup. Mr. Harmon indicated that he had scraped up most of the manure on the ground
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surrounding the buildings. He also stated that he had hired a neighbor to pump ithe pits down
and he would be doing so on August 22, 2008. In the meantime he stated that he plugged all
of the pipes where manure had been leaking to stop further release.

4. On August 22, 2008, Mr. Noll conducted a follow-up visit and observed that
the areas where leaking oceurred were plugged up and the release temporarily stepped. The
pit levels, however, did not appear to have decreased.

3. On August 26, 2008, Mr. Noll conducted another follow-up visit. Mr. Noll
again observed that the pil level had not decreased. '

G. On August 27, 2008, Mr. Noll contacted Mr. Harmon to check on the progress
of pumping the pits down. Mr. Harmon indicated that the pits had been pariially pumped
down that day and would be pumped down further in the following days. He also indicated
that some of the hogs had been moved out of the buildings and thal the owner’s plan was to
remedel the buildings.

7. On August 29, 2008, a Notice of Violation letter was issued to Sam Lee for
failure to contain manure, surface water quality violations, prombited discharge, and failure
to notify of a manure release.

IV. CONCLUSIONS OF LAW

1. Jowa Code section 435B.186 and 567 IAC 62.1(1) statc that a pollutant shall
not be disposed of by dumping, depositing, or discharging such pollutant into any water of
the state cxeept that this section shall not be construed to prohibit the discharge of adequately
treated sewage, industrial waste, or other waste pursuani to a permit issued by the Director.
DNE Ficld Office & found evidence that manure from Mr. Lee’s facility was discharged to a
tributary of Praine Creck.

2. 567 TAC 65.2(3) states the minimum level of manure control for a
confinement leeding operation shall be the retention of all manurc produced in the
confinement enclosures between periods of manure application. 1n no case shall manure
from a confinement feeding operation be discharged directly into & water of the state or into &
tile line that discharges 1o water of the state. Manure from Mr. Lee’s confinement facility
was leaking from all buildings at several different points. As a result, manure discharged io a
nearby tributary 1o Prairie Creek. The above-facts indicate a violation of this provision.

3. 567 1AC 61.3(2) states that surface waters, inciuding general use and
designated use waters, shall be frec from floating debris, oil, grease scrum and other floating
materials attributable to wastewater discharges or agricultural practices in amounis sufficient
to create a nuisance; and such waters shall be free from materials attributable to wasiewater
discharges or agricultural practices producing objectionable color, oder, or aesthetically
objectionable conditions. Field and lab analysis resulis of water samples collected during the
investigation indicated the presence of anirnal wastes, best exemplified by the refatively high
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concentration of ammonia in the creck. i also appeared that the manure had been
discharging to the nearby creck for an extended amount of time. The above-facts indicate a
violation of this provision.

4, 567 IAC 65.5(1)°b” provides the DNR may evaluate any animal feeding
operation to determine it manure from the operation is causing or may reasonably be
expected to cause a violation of state water quality standards. 567 IAC 65.5(2)"b" provides
that il DNR’s evaluation detcrmines that the manure (rom an animal feeding eperation is
causing or may rcasonably be expected to cause pollution of a water of the state or a
violation of the state water quality standards, the operation shall institute necessary remedial
actions to eliminate the conditions if the operation receives a written notification from DNR
of the need o correct the conditions.

V. ORDER
TITERLEVORE, the DNR orders and Sam Lee agrees to do the Tollowing;

1. Mr. Lee shall pay a penalty of $3,000.00 within 30 days of the daie from which
the Director signs this administrative consent order;

2. Mr. Lee shall immediately clean up manure from the confincment pits and
prevent all future releases; and

3. Pursuant to the DNR’s evaluation noted in Section V. Paragraph 3, Mr. I.ee shall
submit an annual MMP o DNR Tield Office 6 10 ensure proper manure
application.

VI. PENALTY

1. lowa Code sectioms 459.603 and 455B.191 authorize the assessment of civil
penalties of up 10 $5,000.00 per day of violation for cach of the water quality violations
involved in this matier.

2 Iowa Code section 455B.10% authorizes the Environmental Protection
Commission (Commission) to establish by rule a schedule of civil penalties up to $10,000.00,
which may be assessed administratively. The Commission has adopted this schedule with
procedures and erileria for assessment of penalties in 567 1AC Chapter 10, Pursuant to these
rules, the DNR has determined that the most cffeclive and efficient means of addressing the
above-cited violations is the issuance of an administrative consent order with an
adminisirative penalty of $3,000.00. The administrative penalty is determined as follows:

liconomic Benelit — Mr. Lee saved time and money by allowing manure from the
confinement buildings to overflow for an extended period of time. Mr. Lee avoided the cost
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of properiy land applying the manure by either hiring someone 1o do il ot to obtain the
equipment. Based on the above considerations, $1,000.00 is assessed for this factor.

Gravity of the Violation — One of the factors to be considered in detcrmining the
gravity of a violation is the amount of penalty authonized by the Iowa Code for that type of
violation. As indicated above, substaniial civil penalties are authorized by statute. Despite
the high penalties authotized, the IDNR has decided to handle the violations administratively
at this time, as the most equilable and eflicient means of resolving the matter. Allewing
manure to discharge to a water of the state is & water quality violalion and can causc serious
harm to the aquatic life therein. This manure release appeared 1o have been ongoing fora
lengthy amount of time judging by the several swaths of dead grass leading to the creek and
the several dead trees where the manure eventually sertled and began to enler the creck.
Elevated downstream arnmonia and foeal levels also indicaie an adverse impact to the water
quality and inhabitants of the creek for an equally lengthy period of time. Bascd on the
above considerations, $1,000.00 is assessed for this factor.

Culpability —Sam Lee has a duty to remain knowledgeable of the DNR’s
requirements and to be aleri to the probability that his conduct is subject to DNR’s rules.
Proper handling of manure and installation of adequate conlrol structures could have
prevented this discharge of manure to a water of the slate. A high depree of negligence exists
in this case as the ongoing manure release weni on for a lengihy amount of time. While Mr.
Harmon was cooperative in scraping the yard and berming arcas of the facility were leaking
occutred, the pit levels were not lowered during the twa follow-up visits. Based on the above
considerations, $1,000.00 is assessed for this factor,

VIL. WAITVER OF APPEAL RIGHTS

This administrative consenl order 15 enlerad into knowingly and with the consent of
Sam Lee. For that reason Sam Lee waives his rights to appeal this administrative consent
order or any part thereof.

VIII. NONCOMFPLIANCE

Failurc to comply with this administraiive consent order, including failure 1o timely
pay any penalty, may result in the imposition of further administrative penalties or referral to
the attorncy genera! te obtain injunclive relief and civil penalties pursuant 1o Towa Code
scction 455B.191. Compliance with Scetion *V. Order™ of this administrative consent order
constitutes full satisfaction of all requirements pertaining 1o the speeific viclations described
in Section “IV. Conclusions of Law™ of this administrative consent order.
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RICHARD A. LEOPOLD ECTOR . 2009,
Iowa Department of Natufal Resources

T Gl oy 290

- z,é _ Dated this _7 & day of
SAM LEE 2009,

Clinton County Files;Kelli Book; Bert Noll: EPA; VIILD.La



